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SUMMARY

Appeal from a decree of the Queens County Sur-
rogate's Court (Robert L. Nahman, S.), entered Oc-
tober 17, 1997, which, in a proceeding for judicial
settlement of an estate, inter alia, confirmed a Spe-
cial Referee's report dismissing appellants' objec-
tions and finding that they are not distributees of
decedent's estate.

HEADNOTE

Descent and Distribution--Determination of Dis-
tributees--First Cousins Once Removed

Where decedent died intestate and was survived by
no closer relatives than three paternal first cousins
and 20 paternal first cousins once removed, the
three first cousins are the only authorized distrib-
utees of decedent's estate by operation of EPTL
4-1.1 (a) (6). The statute, by providing that “issue
of grandparents shall not include issue more remote
than grandchildren of such grandparents’ in cases
such as this, expressly excludes the first cousins
once removed, al of whom are the great-
grandchildren of decedent's grandparents, from the
scope of the term “issue” entitled to share in the

Page 1

distribution of decedent's estate. The use of the
phrase “by representation” elsewhere in the statute
simply means that where the potential distributees,
as defined so as to exclude first cousins once re-
moved, are members of different generations, then
a particular method for calculating each distrib-
utees' share is to be used. The fact that the statute
uses the term “by representation” in order to define
how to divide the estate between authorized distrib-
utees who are members of two generations does not
mean that, whenever the decedent is survived by
members of two or more generations, they must all
be considered to be authorized distributees. Fur-
thermore, there is no conflict between EPTL 4-1.1
(a) (6), which essentially states that first cousins
once removed may become distributees when the
decedent is not survived by first cousins, and EPTL
4-1.1 (a) (7), which authorizes first cousins once re-
moved to become distributees when the decedent is
survived by no closer relatives.

TOTAL CLIENT SERVICE LIBRARY REFER-
ENCES
Am Jur 2d, Descent and Distribution, 88 69, 71.

Carmody-Wait 2d, Payment of Testamentary Dis-
positions and Distributive Shares § 169:37.

McKinney's, EPTL 4-1.1 (a) (6), (7).*141
NY Jur 2d, Decedents' Estates, 88 112-114, 158.

ANNOTATION REFERENCES
See ALR Index under Descent and Distribution.
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Kurzman & Eisenberg, L. L. P., White Plains (Guy
R. Fairstein of counsel), for appellants.
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Bracken, J. P.

The decedent in this case was not survived by a
spouse, or by issue, or by a parent, or by issue of a
parent, or by grandparents. We agree with the Sur-
rogate that, because the decedent was survived by
first cousins, the first cousins once removed of the
decedent are not distributees of the decedent's es-
tate. We are led to this conclusion by the provisions
of EPTL 4-1.1 (a) (6) which, unlike our dissenting
colleague, we regard as clear and unambiguous.

The decedent, Dorothy Shumavon, died intestate on
November 21, 1992. She was survived by three pa-
ternal first cousins, 20 paternal first cousins once
removed, and others more remote. The Surrogate
issued a decree that the decedent's three first cous-
ins were her only distributees. The Surrogate con-
firmed a Special Referee's report finding that the
appellants Frank Hart, John Hart, and David Hart,
who are first cousins once removed with respect to
the decedent, lack standing to file objections to the
final account of the Public Administrator. We af-
firm.

EPTL 4-1.1 (a) (6) states the following: “[If a de-
cedent is survived by:] [o]ne or more grandparents
or the issue of grandparents (as hereinafter
defined), and no spouse, issue, parent or issue of
parents, one-half [of the estate shall be distributed]
to the surviving paternal grandparent or grandpar-
ents, or if neither of them survives the decedent, to
their issue, by representation, and the other one-half
[of the estate shall be distributed] to the surviving
maternal grandparent or grandparents, or if neither
of them survives the decedent, to their issue, by
representation; provided that if the decedent was
not *142 survived by a grandparent or grandparents
on one side or by the issue of such grandparents,
the whole [of the estate shall be devised] to the sur-
viving grandparent or grandparents on the other
side, or if neither of them survives the decedent, to
their issue, by representation, in the same manner
as the one-half. For the purposes of this subpara-
graph, issue of grandparents shall not include issue
mor e remote than grandchildren of such grandpar-
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ents’ (emphasis added).

The last sentence of this statute is clear. It defines
the term “issue” so as to include children and
grandchildren of the decedent's grandparents. It
clearly excludes the great-grandchildren of the de-
cedent's grandparents from the scope of the term
“issue”. The 20 first cousins once removed who
survived the decedent, including the appellants, are
all great-grandchildren of one or the other of the
decedent's grandparents. They are expressly ex-
cluded from the definition of “issue” as that termis
used in the statute, and hence there is nothing in
this statute that confers upon them the right to share
in the distribution of the decedent's estate. This is
how the statute has been interpreted in the reported
decisions (see, e.g., Matter of Donohue, 163 Misc
2d 537;Matter of Briggs, 167 Misc 2d 972).

Unlike our dissenting colleague, we see no conflict
whatsoever between the final sentence of EPTL
4-1.1 (a) (6), on the one hand, and the directive
contained in that statute that, when a given number
of heirs are distributees, then their respective shares
are to be determined “by representation.” The final
sentence of the statute clearly takes first cousins
once removed outside the class of potential distrib-
utees. The use of the phrase “by representation”
elsewhere in the statute simply means that where
the potential distributees, as defined so as to ex-
clude first cousins once removed, are members of
different generations, then a particular method for
calculating each distributees' share is to be used. It
is possible to give effect to the last sentence of the
statute without rendering meaningless any other
portion of the statute, such as, for example, the stat-
ute's repeated reference to distribution “by repres-
entation.” For example, if a decedent is survived by
no one except one uncle, one first cousin, being the
son or daughter of a predeceased uncle, and nine
first cousins, all being children of a second prede-
ceased uncle, then the statute would provide for the
distribution of the estate as follows: one third to the
uncle, and one fifteenth to each of the first cousins.
The phrase “by representation” would be given ef-
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fect to the extent that the 10 *143 first cousins
would share equally, rather than “per stirpes’, that
is, with the sole child of the first uncle taking a full
one-third (see,EPTL 1-2.16).

As noted by the dissent, the “by representation”
language is relevant when the “issue” of the de-
cedent's grandparents, as defined in the statute, in-
cludes members of two generations. The “by rep-
resentation” language is critical where, as in the il-
lustration outlined above, the decedent is survived
by an uncle, and by a number of first cousins who
are the sons or daughters of a number of prede-
ceased uncles. The “by representation” language
can also become critical where the decedent is sur-
vived by a grandparent, and a number of first cous-
ins who are descendants of a number of other pre-
deceased uncles, aunts, or grandparents. To con-
strue the last sentence of the statute in accordance
with its plain terms does not, as the dissent implies,
detract from the force of the “by representation”
language used elsewhere in the statute.

Our dissenting colleague suggests that there is
something wrong with the fact that, in this case,
“the Surrogate's interpretation results in distribution
per capitato the surviving members of a single gen-
eration.” What the dissent seems to suggest is that
the last sentence of the statute is not to be applied
whenever to do so would result in the distribution
of the decedent's estate to the members of one gen-
eration only. However, the fact that the statute uses
the term “by representation” in order to define how
to divide the estate between authorized disbributees
who are members of two generations does not mean
that, whenever the decedent is survived by mem-
bers of two or more generations, they must all be
considered to be authorized distributees. There is,
in short, nothing wrong with the fact that the ap-
plication of this statute in this case results in a dis-
tribution of the estate to first cousins only, for the
simple reason that first cousins once removed are
expressly excluded from the class of authorized dis-
tributees, and the decedent was survived by no
closer relative.
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The dissent also suggests that its reading of EPTL
4-1.1 (@) (6) is necessary in order to harmonize this
subdivision with EPTL 4-1.1 (a) (7). This seems to
us to be incorrect. EPTL 4-1.1 (a) (7) essentially
states that first cousins once removed may become
distributees when the decedent is not survived by
first cousins, or by any closer relative. We see no
conflict between a statute which authorizes first
cousins once removed to become distributees when
the decedent in fact had no closer relative, on the
one hand, and a statute, such as the one under * 144
review in this case, which plainly and unambigu-
ously states that first cousins once removed are not
to be considered as distributees when the decedent
is survived by one or more first cousins, on the oth-
er hand.

There is no merit to the appellants argument that
reversal is warranted due to the Surrogate's failure
to comply with SCPA 2225. In our view, the find-
ings made were sufficient to satisfy the statute.

For these reasons, we conclude that the decree of
the Surrogate should be affirmed.

Altman, J.

Concurs in part and dissents in part and votes to
modify the decree by, inter alia, adding the appel-
lants and other first cousins once removed as dis-
tributees of the decedent's estate, with the following
memorandum: While | agree that there is no merit
to the appellants' contention that the Surrogate
failed to make the findings required by SCPA 2225,
| disagree with my colleagues' interpretation of
EPTL 4-1.1 () (6).

As indicated in the mgjority opinion, the decedent,
Dorothy Shumavon, died intestate on November 21,
1992. She and her husband, who predeceased her,
had no children. Mrs. Shumavon was survived by
three paternal first cousins (grandchildren of the de-
cedent's grandparents) and a number of paternal
first cousins once removed (great-grandchildren of
the decedent's grandparents), including the object-
ants Frank, John, and David Hart, as well as more
remote paternal relatives. There are no known sur-
viving maternal relatives. The Surrogate's decree
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names only the three first cousins as distributees of
the decedent's estate.

Intestate distribution is governed by EPTL 4-1.1.
Because Mrs. Shumavon's closest surviving relat-
ives are first cousins, the specific provision applic-
ableto this case isEPTL 4-1.1 (a) (6), which states:

“If adecedent is survived by: ...

“One or more grandparents or the issue of grand-
parents (as hereinafter defined), and no spouse, is-
sue, parent or issue of parents, one-half to the sur-
viving paternal grandparent or grandparents, or if
neither of them survives the decedent, to their issue,
by representation, and the other one-half to the sur-
viving maternal grandparent or grandparents, or if
neither of them survives the decedent, to their issue,
by representation; provided that if the decedent was
not survived by a grandparent or grandparents on
one side or by the issue of *145 such grandparents,
the whole to the surviving grandparent or grandpar-
ents on the other side, or if neither of them survives
the decedent, to their issue, by representation, in the
same manner as the one-half. For the purposes of
this subparagraph, issue of grandparents shall not
include issue more remote than grandchildren of
such grandparents.”

“Unless a contrary intention is indicated,” issue are
defined as “the descendants in any degree from a
common ancestor” (EPTL 1-2.10 [a] [1]).EPTL
1-2.16 provides as follows:

“By representation means a disposition or distribu-
tion of property made in the following manner to
persons who take as issue of a deceased ancestor:

“The property so passing is divided into as many
equal shares as there are (i) surviving issue in the
generation nearest to the deceased ancestor which
contains one or more surviving issue and (ii) de-
ceased issue in the same generation who left surviv-
ing issue, if any. Each surviving member in such
nearest generation is allocated one share. The re-
maining shares, if any, are combined and then di-
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vided in the same manner among the surviving is-
sue of the deceased issue as if the surviving issue
who are allocated a share had predeceased the de-
cedent, without issue.”

The concept of distribution “by representation” was
adopted as part of a series of amendments to the
EPTL enacted in 1992 (see, L 1992, ch 595). When
property is distributed by representation, a share is
allocated to each surviving member of the closest
generation to the decedent which has survivors. A
share is also allocated to each deceased member of
that generation who leaves issue surviving the de-
cedent. The surviving members each receive their
shares and the remaining shares of the deceased
members are combined and then distributed in
equal shares to the issue, the next generation (see,
Turano, Practice Commentaries, McKinney's Cons
Lawsof NY, Book 17B, EPTL 4-1.1, at 601-602).

Mrs. Shumavon had a number of first cousins who
predeceased her, in addition to her three surviving
first cousins. The Harts are the children of those
predeceased cousins. They contend that, pursuant to
EPTL 4-1.1 (a) (6), they and the other first cousins
once removed, children of other predeceased first
cousins, are entitled to share in her estate as distrib-
utees by representation. However, the Surrogate
concluded, and my colleagues in the majority agree,
that the last sentence of EPTL 4-1.1 (a) (6) limits
distribution to first cousins. | do not concur in that
interpretation.* 146

That sentence provides: “For the purposes of this
subparagraph, issue of grandparents shall not in-
clude issue more remote than grandchildren of such
grandparents’ (EPTL 4-1.1 [&] [6]). While that pro-
vision modifies the general definition of “issue” set
forth in EPTL 1-2.10 by restricting “issue” to des-
cendants not more remote than grandchildren, i.e.
first cousins, it does not limit distribution to first
cousins. Rather, the statute specifically provides
that the decedent's estate is to be distributed to the
issue of grandparents, limited to those not more re-
mote than first cousins, “by representation.” Distri-
bution “by representation” necessarily contemplates
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distribution to at least two generations (see,EPTL
1-2.16). Thus, in this case, Mrs. Shumavon's estate
should be distributed to her grandparents issue--
her first cousins--by representation, which, by
definition, means that the next generation, the Harts
and the other first cousins once removed, are also
distributees.

When construing a statute, “meaning and effect
should be given to al its language, if possible, and
words are not to be rejected as superfluous when it
is practicable to give to each a distinct and separate
meaning” (McKinney's Cons Laws of NY, Book 1,
Statutes § 231; see, Cahen v Boyland, 1 NY2d 8).
The Surrogate's interpretation of paragraph (6), as
adopted by my colleagues, fails to give meaning to
the words “by representation” where, as here, the
closest surviving relatives are first cousins on one
side of the decedent's family. In effect, the Surrog-
ate's interpretation results in distribution per capita
to the surviving members of a single generation (
see,EPTL 1-2.11), contrary to the specific directive
of paragraph (6) that distribution be made by rep-
resentation.

Notably, where the Legislature chose to provide for
per capita distribution, it explicitly did so. For ex-
ample, EPTL 4-1.1 (a) (7) provides for distribution
per capita when the decedent's closest surviving rel-
atives are the great-grandchildren of the decedent's
grandparents (first cousins once removed). Both
paragraphs (6) and (7) were added to EPTL 4-1.1
(a) by the 1992 amendments (see, L 1992, ch 595, §
8). Previously, EPTL 4-1.1 (a) (8) had provided for
the distribution of property to the issue of grandpar-
ents “in the nearest degree of kinship to the de-
cedent per capita.” Distribution was thus limited to
surviving relatives within the same degree of kin-
ship. Paragraph (8) was eliminated by the 1992
amendments. By eliminating paragraph (8) and
adding paragraphs (6) and (7), the Legislature
changed the manner of distribution to the issue of
grandparents. When the surviving relatives are first
cousins or *147 those in a closer degree of kinship,
paragraph (6) provides for distribution by repres-
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entation, thus enlarging the pool of distributees to
the next generation. In contrast, when the closest
surviving relatives are first cousins once removed,
paragraph (7) retains distribution per capita,
thereby limiting distribution to a single generation.
The Surrogate's interpretation of paragraph (6) ig-
nores this distinction between the separate methods
of distribution specifically provided by the Legis-
lature.

The interpretation advanced by the Harts gives
meaning to all the language and provisions of para-
graph (6), including the final sentence (see,McKin-
ney's Cons Laws of NY, Book 1, Statutes § 231, at
391). The final sentence acts, in part, as a triggering
device to indicate the circumstances under which
paragraph (6) applies. The restrictive definition of
“issue” limits the applicability of paragraph (6) to
cases where the decedent's closest surviving relat-
ives are not more remote than first cousins, in con-
trast to paragraph (7) which applies when the
closest surviving relatives are first cousins once re-
moved. Both paragraphs (6) and (7) ensure that rel-
atives more remote than first cousins once removed
are not distributees, an apparent purpose of the
elimination of former paragraph (8) which did not
limit the potential distributees to any particular de-
gree of kinship. Accordingly, | would modify the
decree by adding the Harts and other first cousins
once removed as distributees and remit the matter
for consideration of the Harts other objections,
which were dismissed for lack of standing.

Sullivan and McGinity, JJ., concur with Bracken, J.
P.; Altman, J., concurs in part and dissents in part
in a separate opinion.

Ordered that the decree is affirmed, with costs pay-
able by the appellants.* 148

Copr. (c) 2009, Secretary of State, State of New
Y ork
N.Y.A.D.,1999.
MATTER OF SHUMAVON

260 A.D.2d 140
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